Confidentiality:  Frequently Asked Questions
1.  What do you recommend if a court denies a motion to quash a subpoena?

Rape crisis centers have an obligation to protect the confidentiality of victim/survivor information when served with a subpoena.  Unless the victim/survivor gives informed consent to release the subpoenaed information, the center must seek to protect the victim/survivor’s privacy to the full extent of the law.   That may include refusing to comply with the trial court’s initial ruling and seeking an appeal.  Those decisions must be made with the assistance of legal counsel.

2.  Can a rape crisis center refuse to provide confidential information to a parent of a minor child who is receiving services?
Generally, yes.  Minors have the right to seek and receive confidential services from a rape crisis center.  Parents should be treated like any other third party seeking to obtain confidential information. Center policies should state any exceptions to confidentiality for minors.  Those exceptions may include the mandated reporting requirements of a counselor/advocate as well as the policy on responses to parent or guardian inquiries. Minors should be advised of any exceptions to the center’s confidentiality policy.   The advocate should consult with her supervisor before making any disclosures under the policy regarding services to minors.
3.  If staff cannot share information how do we maintain continuity of services and provide staff supervision?
When it is necessary to disclose victim/survivor information for purposes of service delivery or staff supervision, only necessary information should be disclosed without personally identifiable information.  Personally identifiable information includes names or other descriptive data from which a person might reasonably recognize the victim/survivor or the family of the victim/survivor.  Supervision can be provided without knowing personally identifiable information.  Staff should not share personally identifiable information with each other for continuity of care but only information absolutely necessary.  
4. Who has access to court transcripts?  Who may request them?
Court transcripts of public hearings may be requested by anyone who is willing to pay for them.  They are a recording of a public event and are therefore public.  Transcripts of non public hearings are not available to the public.  That might include juvenile proceedings or proceedings that have been sealed.

5.  Can an advocate be liable for sharing confidential information if a victim/survivor has signed a release?
If the advocate releases only that information specifically authorized to the identified person within the time frame authorized, the victim/advocate will have been acting appropriately.  A valid authorization is a legal defense to the release of confidential information.
6.  Should a release have a particular date range in it?  Why?
Yes.  An Authorization and Consent for Release of Information should have date limits in it to permit the specific purpose for which the release was given to be accomplished.  The confidential nature of the services is not altered by a specific limited release.

7.  How confidential is the information gathered during an exam and evidence collection? 
The information gathered in an exam and evidence collection is confidential.  Unless she specifically requests, the results will not be shared with the victim/survivor’s doctor.  However, the hospital or clinic that performs the exam will have a record of the information in the victim/survivor’s confidential medical record within the facility, and the state forensic laboratory also will receive a copy.  If the victim/survivor decides to report the assault to law enforcement, the results of the exam and evidence collection will be shared with the police.  If there is a criminal prosecution, then the defendant will have access to the evidence.  
Accompanying a victim/survivor through the exam and evidence collection process can be enormously supportive and healing.  However, any communications between the advocate and the victim/survivor are not confidential if in the presence of third parties.  
8.  When working on a multi-disciplinary team, would a generic release to all of the participating agencies be sufficient to protect the rape crisis center?
The question is:  how does the advocate’s participation on the team serve the interests of the victim/survivor?  The challenge when working on a team is how to protect the victim/survivor’s confidentiality while participating effectively.  It is important that the other members of the team understand and appreciate the unique role of an advocate on the team.  Sharing confidential information about the victim/survivor is not required to effectively participate.  However, in some circumstances, the victim/survivor may want information shared with the team, and after receiving her informed consent, a center may disclose that specific information.  Informed consent to waive confidentiality should be for a specific limited purpose, to an identified person, and time limited.  It must also be revocable.  
9.  Can a victim/survivor file a civil case using a fictitious name?

In state court, victims/survivors may file a motion requesting permission to file a civil case using a fictitious name such as “Jane Doe.”  Each state has different local rules governing when the court may grant the motion.  Generally, child victims/survivors have a stronger claim to anonymity than adult victims/survivors.  
10.  If a victim/survivor has a mental illness, may an advocate disclose that the victim/survivor may be a threat to herself or someone else even if she has not made any direct comments or threats?

Advocates are not mental health providers and therefore do not diagnose or treat mental illness.  However, a reasonable belief of immediate danger that a victim/survivor may commit suicide or homicide should be considered an exception to the rape crisis center’s confidentiality policies.  Before reporting, the center must assess whether the victim/survivor is in immediate danger of committing suicide or homicide.  Factors to consider include whether there is a detailed plan to commit suicide with a means to carry it out, a past history of such attempts, or an immediate risk of serious physical injury to another person that could result in death.  If after assessing the risk, the rape crisis center reasonably believes there is an immediate danger that the victim/survivor may commit suicide or homicide, then the center may disclose to law enforcement, or a family member if appropriate, only that information necessary to alert them of the immediate danger.

For additional information, sample forms, and/or model policies, please contact Tara Martin at 860-282-9881 or tara@connsacs.org.
